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Introduction

In Bank One v. Arcadia Financial’, the Fifth
Circuit applied Texas law to give a floor
plan lender priority over a retail purchaser’s
secured lender. The Court, in what many
viewed as standing Article 9 of the Uniform
Commercial Code (“UCC”) on its head,
ruled that the Texas Certificate of Title Act
(“COTA”) trumped the UCC.

Revised Article 9 exists in all states as do
COTAs. Interpretation, and the language of
the COTAs, however, can vary.

Bank One concerned whether the retail
purchase of an automobile severed the secu-
rity interest of the dealer’s floor plan lender
and gave priority to the retail lender’s lien.
Bank One argued that its security interest
remained valid because the buyer did not
receive the certificate of title (which it held)
as required under COTA. Arcadia, the retail
lender, argued that the buyer was a “buyer
in the ordinary course of business” who took
free and clear of Bank One’s security interest.
Accordingly, under the UCC, Arcadia’s pur-

chase money security interest took prioriry.

The Fifth Circuit held COTA conrtrolled.
Because the certificate of title was not trans-
ferred at the time of sale, the sale as between
the dealer and buyer was void. Withour a
“sale” under COTA, the buyer's retail lender

could not use the “buyer in ordinary course”

1219 F3d 494 (5th Cir. 2000).
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defense, and the floor plan lender’s lien

remained in effect.

Though the Texas Supreme Court hasn't
decided the issue, statutory analysis and
recent case law suggest that Bank One is not,
and perhaps never was, good law. This article
analyzes the relationship becween COTA and
the UCC and reviews the case law of Texas

and three other stares.

I. Statutory Analysis

1. COTA Does Not Govern Completion of
Dealer’s Sale

Under COTA, a vehicle can be sold at a sub-
sequent sale only when the gwner transfers the
certificate of title. COTA defines a “dealer”
as “a person who purchases mortor vehicles
for sale at rerail.” “Owner” is “a person, other
than a . . . dealer, claiming title to or having a
right to operate under a lien a mortor vehicle.”
Thus, a “dealer” is not an “owner” that must
transfer a certificate of title to complete the
sale of a mortor vehicle. A dealer’s failure to
“deliver” or “transfer” a cerrificate of ritle to
the purchaser does not affect the validity of
the sale under COTA.

2. The UCC Controls

When there is conflict berween COTA and
the Texas UCC, COTA expressly defers to the
UCC. Thus, Arricle 2 of the UCC determines
when the sale is complete and Article 9 deter-

mines priority of security interests.
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Under Article 2, a “sale” consists of the
“passing of title from the seller to the buyer for
a price.” This occurs when the dealer has been
paid and delivers the vehicle to the buyer. A
buyer in the ordinary course takes free of a
perfected sccurity interest even though the
buyer knows of the sceurity interest, unless
the buyer knows that the sale violates an

agreement with the secured party.

If the secured party authorized the sale
by express agreement or otherwise, then the
buyer takes free of a security interest. Under
UCC § 2.403(b), by entrusting its collateral
to the dealer, the lender authorizes the dealer
to transfer all rights the lender has in che
vehicle to a buyer in the ordinary course.
Because a sale from a dealer to a purchaser
is authorized, the lender’s security interest in

the vehicle is extinguished.

Under UCC § 9.315, a perfected secu-
rity interest in inventory purchased does
not follow the collateral after it is sold in
the ordinary course of business. It attaches
to sale proceeds.

Neither COTA nor the UCC allows a lend-
er to perfect a security interest in inventory
by retaining the certificates of tidde. Under
COTA, lien-holders whose liens are properly
perfected by recordation on the certificate
of title have the right to retain the original
certificates in their possession until the lien
is retired. COTA does not provide the same

right to lien-holders in inventory.

Continued on page 4.
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