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I. Introduction

The Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005
(BAPCPA or the 2005 amendments)
constituted the most dramatic revision
of the United States Bankruptcy Code
(the Bankruptcy Code)' in twenty-seven

The Bankruptey Abuse Prevention and Consumer Protection
Act of 2005 (S. 256). Pub. L. No. 109-8 (April 20. 2003).
amending the U.S. Code Title 11 (Bankruptey Code). title 18
and Title 28. Section references are to the Bankruptey Code.
11 US.C. 8§ 101 er seq.

years.” Most of the 2005 amendments have
been in effect since October 17, 2005.
Cases under the revised Bankruptcy Code
continue to wind their way through the
courts. This article addresses selected de-
velopments under the 2005 amendments.

II.  Homestead Exemptions

A. Increase of “Interest” in
Homestead Due to
Appreciation During
1215 Days Before Filing
Does Not Trigger
Section 522(p)

Section 522 of the Bankruptcy
Code has long provided for the ex-
emption of homestead interests from
unsecured claims in bankruptcy. With
the 2005 enactment of section 522(p),
however, a debtor may no longer ex-
empt a homestead interest acquired
during the 1.215-day (approximately
three and a half years) period before
the bankruptcy petition date, if the ag-
gregate value of the property exceeds
$125,000: however. this valuation limit
does not include equity rolled over from
a previous residence in the same state.’

Generally, courts appear to agree that
the equity acquired normally by a debtor
within the 1,215 days before bankruptcy
does not trigger section 522(p). In In re
Blair? the court determined that the debt-
ors” increased equity in their homestead
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See.e.g.. Inre Guzman. 343 B.R. 640 (Bankr. E.D. Wis. 20006}
(noting that “the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005.(BAPCPA). ma|de| sweeping changes
to Title 11 of the United States Code™.

3. THUS.C §3220pn

4. InreBlair. 334 B.R. 374 (Bankr. N.D. Tex. 20053).
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acquired during the 1,215 days preced-
ing the bankruptcy petition by way of
their monthly mortgage payments did
not trigger section 522(p). Thus. the
debtor’s equity in the house was exempt.

In Blair, the debtors purchased their
home 1.773 days before filing bank-
ruptcy. and scheduled equity in their
homestead in the amount of $688,606.
The court stated that one does not “ac-
quire” equity in a homestead. Rather,
one acquires ownership of a home.?
The debtors acquired their “interest”
in the home as of the actual purchase,
before the 1,215 day period. Thus,
the exemption cap did not apply.

B. When Exemption Planning
is Fraud Reducing the
Homestead Exemption

Section 522(0) provides that, to the
extent that a portion of the debtor’s
interest in the homestead is attribut-
able to fraud, the debtor’'s homestead
exemption is reduced by that amount.
Fraud occurs if the debtor disposes of
non-exempt property and re-invests in
an exempt homestead in the ten-year
period before the petition filing date
with the intent to hinder, delay, or de-
fraud a creditor.® According to one court:

The passage of the Bankruptcy
Abuse Prevention and Consumer
Protection Act (BAPCPA) in 2005
reflected a change in Congressional
attitude toward exemption planning.
As one court has noted: “Congress
began to put the brakes on the free-
dom with which states could protect
their state residents by providing
generous homestead protection
laws.” In re Maronde, 332 B.R. 593,
598 (Bankr.D.Minn.). Specifically.
BAPCPA added § 522(0). This
subsection reduces the value of
the debtor’s exempt interest in a
homestead to the extent attribut-
able to any nonexempt property

S0 Mot 376.

S THUS.Co§ 5220,

that the debtor disposed of for the
purpose of increasing the debtor’s
equity in the homestead. The look-
back period for this subsection is
ten years, and the objecting party
has to show that the debtor dis-
posed of the nonexempt property
with the intent to hinder, delay.
or defraud one or more creditors.’

Thus. to prevail under section
522(0), the movant must show that:

(1) the debtor disposed of property
within 10 years preceding the bank-
ruptey filing; (2) the property that
the debtor disposed of was nonex-
empt; (3) some of the proceeds from
the sale of the nonexempt property
were used to buy a new homestead,
improve an existing homestead, or
reduce the debt associated with an
existing homestead, or, alternative-
ly, to buy a new principal residence
used by dependents of the debtor,
improve an existing principal resi-
dence used by dependents of the
debtor, or reduce the debt associated
with a principal residence used by
dependents of the debtor; and (4) the
debtor disposed of the nonexempt
property with the intent to hin-
der, delay, or defraud a creditor.”

In Sissom, the court {found the first
three elements easily met--shortly
before bankruptcy. the debtor sold
non-exempt stock and used some of
the proceeds to buy a new house. In
determining whether the debtor had
the intent to hinder, delay or defraud a
creditor, the court considered the tradi-
tional indicia of fraud, namely whether:

e the transfer or obligation was to
an insider:

7. Inore Sissom. 306 B.R. 677. 678 (Bankr. S.D. Tex. 2007)
(foomote omitted).

8. Id. ar6838.

9.

* the debtor retained possession
or control of the property after
the transfer:

» the transfer or obligation was
concealed;

*  Dbefore the transfer was made or
obligation incurred, the debtor
had been sued or threatened
with suit;

» the transfer was of substantially
all of the debtor’s assets;

« the debtor absconded—i.e.,
avoided service of process
and/or concealed himself;

e thedebtor removed or concealed
assets;

* the value of the consideration
received by the debtor was
reasonably equivalent to the
value of the asset transferred
or the amount of the obligation
incurred;

e the debtor was insolvent or
became insolvent shortly after
the transfer was made or the
obligation was incurred;

»  ithe transier occurred shortly be-
tore or shortly after a substantial
debt was incurred;

= the transfer was done just prior
to the filing of the debtor’s
bankruptcy petition;

¢ the debtor fs unable to explain
the disappearance of assets:;
and

» the debtor has engaged in a pat-
tern of “sharp dealing™ prior to
bankruptey.’

Id.at 692-93 (citing Tex. Bus. & Com.Code Ann. § 24.005(b):
see also Inre Maronde. 332 B.R. 393 (Bankr. D. Minn. 2003):
Inre Agnew, 355 B.R. 276. 283 (Bankr.D.Kan.2006): and /n
re Lacounte. 342 B.R. 809. 813 (Bankr.D.Mont.2005).






